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Federalism

I. Reviewing the Chapter

A. Chapter Focus L

The central purpose of the chapter is to introduce you to some of the complexities of gov-
ernment in the United States caused by the adoption of a federal system-—that is, one in
which both the national and state governments have powers independent of one another,
You should also note how the nature and the effects of American federalism have changed
throughout American history and continue to change to this day. After reading and review-
ing the material in this chapter, you should be able to do each of the following:

1. Explain the difference between federal and centralized systems of government, and give
examples of each.

2. Show how competing political interests at the Constitutional Convention led to the
adoption of a federal system, but one that was not clearly defined.

3. Outline the ways in which the courts interpreted national and state powers and how
the doctrine of dual federalism came to be moot.

4. State why federal grants-in-aid to the states have been politically popular, and cite
what have proved to be the pitfalls of such grants,

5. Distinguish between categorical grants and block grants or general revenue sharing.

6. Explain why, despite repeated attempts to reverse the trend, categorical grants have
continued to grow more rapidly than block grants.

7. Distinguish between mandates and conditions of aid with respect to federal grant pro-
grams to states and localities.

8. Discuss whether or to what extent federal grants to the states have succeeded in creat-
ing uniform national policies comparable to those of centralized governments.

B. Study Outline

1. Governmental structure
A Federalism: good or bad? '

1. Definition: political system with local government umts in addition to national
one, that can make final decisions

2. Examples of federal governments: Canada, India, Germany

3. Examples of unitary governments: France, Britain, Italy

4. Special protection of subnational governments in federal system is the result of

" a. Constitution of country ‘

b. Habits, preferences, and dispositions of citizens
c¢. Distribution of political power in society

5. National government largely does not govern individuals directly but gets
states to do so in keeping with national policy
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Negative views: block progress and protect powerful local interests

a. Laski: states “poisonous and parasitic”

b. Riker: perpetuation of racism

Positive view

a. Elazar: strength, flexibility, liberty

Federalism makes good and bad effects possible

a. Different political groups with different political purposes come to power
in different places ’

b. Federalist No. 10: small political units dominated by single political faction

" B. Increased political activity

1.
2.
. The Fo

Most obvious effect of federalism: facilitates mobilization of political activity
Federalism lowers the cost of political organization at the local level
unding

A. Abold, new plan to protect personal liberty

1.

2.
3.

Founders believed that neither national nor state government would have
authority over the other because power derives from people, who shift their
support

New plan had no historical precedent

Tenth Amendment was added as an afterthought, to define power of states

B. Elastic language in Article I: necessary and proper

1.

2.
3.
4,

Precise definitions of powers politically impossible because of competing
interests, such as commerce

Hence vague language—‘“necessary and proper”

Hamilton's view: national supremacy because Constitution supreme law
Jefferson’s view: states’ rights with people ultimate sovereign

II. The debate on the meaning of federalism
A. The Supreme Court speaks

1.
2.

B. Du
1.
2.

Hamiltonian position espoused by Marshall

McCulloch v. Maryland settled two questions

a. Could Congress charter a national bank? (yes, because “necessary and
proper”) ‘

b. Could states tax such a bank? (no, because national powers supreme)

Later battles

a. Pederal government cannot tax state bank

b. Nullification doctrine led to Civil War: states void federal laws they deem
in conflict with Constitution

a] federalism

Both national and state governments supreme in their own spheres

Hence interstate versus intrastate commerce

a. Early product-based distinction difficult

b. “Original package” also unsatisfactory

¢. Today dual federalism virtually extinet

IV. Federal-state relations
A. Grants-in-aid

1.
2,

3.
4.

S.
B. Me

Grants show how political realities modify legal authority
Began before Constitution with “land grant colleges,” various cash grants to
states
Dramatically increased in scope in twentieth century
Were attractive for various reasons
a. Federal budget surpluses (nineteenth century)
b. Federal income tax became flexible tool
c. Federal control of money supply meant national government could print
more money '
d. “Free” money for state officials
Required broad congressional coalitions
eting national needs
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1. 1960s shift in grants-in-aid
a. From what states demanded. . .
-b. ... To what federal officials found important as national needs
C. The intergovernmental lobby
1. Hundreds of state, local officials lobby in Washington
2. Purpose: to get more federal money with fewer strings
D. Categorical grants versus revenue sharing
1. Categorical grants for specific urposes; often require local matching funds
2. Block grants devoted to general purposes with few restrictions
3. Revenue sharing requires no matching funds and provides freedom in how to
spend
a. Distributed by statistical formula
b. Ended in 1986
4. Neither block grants nor revenue sharing achieved goal of giving states more
freedom in spending
V. The slowdown in “free" money
A. Block grants grow more slowly than categorical
1. No single interest group has a vital stake in multipurpose block grants, revenue
sharing
2. Categorical grants are matters of life or death for various agencies
3. Revenue sharing was wasteful and lacked a constituency
B. Rivalry among the states
1. Increased competition a result of increased dependency
2. Snowbelt (Frostbelt) versus Sunbelt states
3. Actual difficulty telling where funds spent
4. Census takes on monumental importance
VI. Federal aid and federal control
A. Mandates
1. Federal rules states or localities must obey, whether receiving aid or not
a. Antidiscrimination rules
b. Pollution-control laws
2. Administrative and financial problems often result
3. Most controversial mandates result from court decisions
a. Easier now for citizens to sue localities
B. Conditions of aid S
1. Attached to grants states receive voluntarily
2. Conditions range from specific to general
3. Divergent views of states and federal government on costs, benefits
a. Example: Rehabilitation Act of 1973
4. Failed presidential attempts to reverse trend
a. - Example: Nixon’s New Federalism creating revenue sharing -
5. Reagan’s attempt to consolidate categorical grants; Congress’s cooperation in
name only
C. The states respond
1. Experiments with new ways of delivering services
a. Encouraged by federal laws such as Federal Support Act
b. Discouraged by federal niles but still some innovation
¢. Examples: child care, welfare, education (Minnesota, Rhode Island,

Maryland)
D. Sorting things eut
1. One view

a, Federal government pays for national programs
b. States pay for local programs
2. Eisenhower’s attempt (1957)
3. Reagan’s “swap” (1981)
a. Failed because Constitution purposely left responsibilities vague

27




VII. Federalism and public policy
A. Nation still far from wholly centralized

1. Members of Congress still local representatives

2. Members of Congress represent different constituencies from the same
localities

3. Link to local political groups eroded

4. No single national policy in most policy areas
a. Example: welfare _

5. Increasing difficulty of managing programs

a.

Example: Oakland aircraft hangar

6. Differences of opinion over which level of government works best

C. Key Terms Match
Match the following terms and descriptions. (Note: One of the descriptions should be matched
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with two terms.)
AFDC
block grants
categorical grants
conditions of aid

confederation or confederal
system

dual federalism

Economic Development
Administration

federal system

federal republic
grants-in-aid
intergovernmental lobby
interstate commerce
intrastate commerce
land grant colleges
Madison, James
McCulloch v. Maryland
mandates

Model Cities

national interests
necessary-and-proper clause
New Federalism
nullification

revenue sharing

12,

13.
14,
15.
16.

17.

Governmental concerns considered to be primarily the re-
sponsibility of the central government

Governmental concerns considered to be primarily the re-
sponsibility of the state governments

Supreme or ultimate political authority

A system in which sovereignty is wholly in the hands of the
national government

A system in which the state governments are sovereign and
the national government may do only what the states permit

A system in which sovereignty is shared between the national
and the state governments

The Founders’ term for a federation

The clause that stipulates that powers not delegated to the
United States are reserved to the states or to the people

A Supreme Court decision embodying the principle of
implied powers of the national government

The term used by the Supreme Court to create the category
of “implied powers” of the national government

The doctrine espoused by Calhoun that states could hold cer-
tain national government policies invalid within their
boundaries

The doctrine that both state and national governments are
supreme in their respective spheres

Business that is conducted int more than one state
Business that is conducted entirely within one state
Federal funds provided to states and localities

State educational institutions built with the benefit of feder-
ally donated lands

A program proposed in the 1960s to give federal funds to a
small number of large cities with acute problems

(continued)
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X.  sovereignty 18.
y.  states’ rights
Tenth Amendment L —

aa, unitary system 20

21

22.

23.

J—

24,

25.
26.

D. Did You Think That .. . ?

A federal grant for a specific purpose, often with accompa-
nying conditions and/or requiring a local march

A federal grant that could be used for a variety of purposes,
usually with few accompanying restrictions

Federal rules that states rust follow, whether they receive
federal grants or not

Federal rules that states must follow if they choose to receive
the federal grants with which the rules are associated

Nixon's attempt in the 1970s to reduce federal restrictions on
grants-in-aid

An interest group made up of mayors, governors, and other
state and local officials who depend on federal funds

' The Federalist author who sdid that both state and federal

governuments “are in fact but different agents and trustees of
the people, constituted with different powers”

A federally funded program to distribute welfare benefits
A part of the U.S. Department of Cornmerce

Below are listed a number of misconceptions. You should be able to refute each statement in the
space provided, referring to information or argumentation contained in this chapter. Sample
answers appear at the end of the Handbook.

1. “The Constitution clearly established the powers of the national and state

governments.”

2. “Most governments in the world today have both national and state governments, as in

the United States.”

3. “Our national government spends most of its time governing individual citizens.”

4. “The complexity of federalism tends to discourage citizen participation in government.”
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AP GOVERNMENT

QUESTIONS FEDERALIST # 10
1. WHAT IS A FACTION?

2. ACCORDING TO JAMES MADISON, WHAT IS THE
PRINCIPLE CAUSE OF FACTIONS IN SOCIETY? -

3. HOW WOULD YOU CHARACTERIZE MADISON'S VIEWS
ON FACTIONS? HOW DO YOU ACCOUNT FOR HIS
BELIEFS?

1
%

4. IO¢< DOES MADISON PROPOSE TO DEAL WITH
FACTIONS?

5. WHAT SPECIFIC PROVISIONS ARE INCORPORATED
INTO THE CONSTITUTION WHICH RESTRAIN FACTIONS
FROM GAINING CONTROL OVER THE ENTIRE
GOVERNMENT?

6. IS IT POSSIBLE FOR ONE FACTION TO GAIN
CONTROL OF THE ENTIRE GOVERNMENT? IF YES, UNDER
WHAT CIRCUMSTANCES?

7. CONSIDERING THE GROWTH OF POLITICAL ACTION
COMMITTEES (PAC'S) AND OTHER SINGLE ISSUE
GROUPS, DO WE NEED TO PLACE NEW CHECKS ON THESE
FACTION S IN ORDER TO PRESERVE DEMOCRAGY?
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“ ‘The Feélemlist No 10-:'")

November 22, 1787

James Madison aa

TO THE PEOPLE OF THE STATE OF NEW YORK. : « "

Among the numerous advantages promised by a well constructed Union, none deserves
to be miore accurately developed than its tendency to break and control th.e violence of
faction, The friend of popular governments, never finds himself so much alarmed for
their character and fate, as when he contemplates their propensity to this dangerous vice.
He will not fail therefore to set a due value on any plan which, without violating the
principles to which he is attached, provides a proper cure for it. The instability, injustice
and confusion introduced into the public councils, have in truth been the mortal
diseases under which popular governments have every where perished; as they«continue
to be the favorite and fruitful t topics from which the adversaries to liberty derive their
most spcc;ous declamations.. The valuable improvements made by the American
Constitutions on the popular models, both ancient and modern, cannot certainly'be too

‘much admired; but it would be an‘unwarrantable partiality, to contend that they have as

effectually obviated the danger on this side as was wished and expected. Complaints are
évery where heard from our most considerate and virtuous citizens, equally the friends
of pubhc and private faxth and of public and personal. liberty; that our governments are
too unstable; that the public good is disregarded in the'conflicts of rival parties; and that
measures are too often dec1ded not d¢eording to the rules of justice, and the rxghts of the
minor party; bat by. the superiot force of an interested and over-bearing ‘majority.

-However anxiously we may wish that these complaints had no foundation, ke evidence

of known facts will not permit us to deny that they are in some degree true. It will be
found indeed, on a ,candid review of our situation, that some of the distressés ‘under
which we labor, have been erroneously charged on the operation of our governments;
but it will be found, at the same timie, that other causes will not alone account for many
of our heaviest mlsfortunes, and phrtlcularly, for that prevailing and increasing distrust
of public engagements; and alarm for private rights, which are echoed from one end of
the continent to the other. These miust be chiefly, if not wholly, -effects of the
unsteadiness and mjusnce. thh whlch a factious spirit has tainted our public adminis-
trations. e ! ;
By a faction I, understand 2 number of citizens, whether amounting to a majority or
minority of the whole, who are united and actuated by some common impulse of
passion, or of interest, adverse to the rights of other citizens, or to the.permanent and
aggregate interests of the community.

There are two methods of curing the mischiefs of faction: the one, by removmg its
causes; the other, by controlling its effects.

There are again two methods of removirig the causes of faction: the one by
destroying the liberty which is essential to its existence; the other, by giving to every
citizen the same opinions, the same passions, and the same interests.
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It could never be more truly said than of the first remedy, that it is worse than the
disease. Liberty is to faction, what air is'to fire, an aliment without which it instantly
expires. But it could not be a less folly to abolish liberty, which is essential to political life,
because it nourishes faction, than it would-be to wish the annihilation of air, which is
essential to animal life, because it imparts to fire its destructive agency.

The second expedient is as impracticable, as the first wo uld be unwise. As long as the
reason of man continues fallible, and he is at liberty to exercise it, different opinions will
be formed. As long as the connection subsists between his reason and his self-love, his
opinions and his passions will have a reciprocal influence on each other; and the formec
will be objects to which the latter will attach themselves. The diversity in the faculties of
men from which the rights of property originate, is not less an insuperable obstacle to a
uniformity of interests. The protection of these faculties is the first object of
Government. From the protection of different and unequal faculties of acquiring
propetty, the possession of different degrees andkinds of property immediately results:
and from the influence of these on the sentiments and views of the respective propri-
etors, ensues a division of the society into different interests and parties.

The latent causes of faction are thus sown in the nature of man; and we see them
every where brought into different degrees of activity, according to the different circum-
stances of civil society. A zeal for different opinions concerning religion, concerning
Government and many other points, as well of speculation as of practice; an attachment
to different leaders ambitiously contending for pre-eminence and power: or to persons
of other descriptions whose fortunes have been interesting to the human passions, have
in turn divided mankind into parties, inflamed them with mutual animosity, and
rendered them much more disposed tOj\‘!éJG:an-tigppﬂ;ss (;ach other, than to cooperate for
their common good. So strong is this propensity of mankind to fall into mutual
animosities, that where no substantial oceasion presents itself, the most frivolous and
fanciful distinctions have been sufficient to kindle their unfriendly passions, and excite
their most violent conflicts. But the most common and durable source of factions. has
been the various and unequal distribution of property. Those who hold, and those who
are without property, have ever formed distinct interests in saciety. Those who are
creditors, and those who are debtors, fall under a like discrimination. A landed interest,
a manufacturing interest, a mercantile interést, a monied interest, with many lesser

 interests, grow up of necessity in civilized nations, and divide them into different classes,
actuated by different sentiments and views. The regulation of these various and inter-
fering interests forms the principal task of modern Legislation, and involves the spirit of
party and facticin.in the necessary and-ordinary operations of Government.

No man-is allowed to be.a judge in his own cause; because his interest would
certainly bias his judgment, and, not improbably, corrupt his integrity. With equal, nay
with greater reason, a body of men, are unfit to be both judges and parties, at the same
time; yet, what are many of the most important acts of legislation, but so many judicial
determinations, not indeed concerning the rights of single persons, but concerning, the
rights of large bodies of citizens, and what are the different classes of legistators, but
advocates and parties to the causes which they determine? Is a law proposed concerning
private debts? It is a question to which the creditors are parties on one side, and the
debrtors on the other. Justice ought to hold the balance between them. Yet the parties are
and must be themselves the judges; and the most numerous party, or, 1 other words, the
most powerful faction must be expected to prevail. Shall domestic manutactures be
encouraged, and in what degree, by restrictions on foreign manufactures? are questions
which would be differently decided by the landed and the manufacturing classes; and
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probably by neither, with a sole regard fo justice and the public good. The appor-
tionment of taxes on the various descriptions of property, is an act which seems to
require the most exact impartiality; yet, there is perhaps no legislative act in which
greater opportunity and temptation are given to a predominant party, to trample on the
rules of justice. Every shilling with which they over-burden the inferior number, is a
shilling saved to their own pockets.

It is in vain to say, that enlightened statesmen will be able to adjust these clashing
interests, and render them all subservient to the public good. Enlightened statesmen will
not always be at the helm: Nor, in many cases, can such an adjustment be made at all,
without taking into view indirect and remote considerations, which will rarely prevail
aver the immediete interest which one party may find in disregarding the rights of
another, or the good of the whole. :

The inference to which we are brought, is, that the causes of faction cannot be
removed; and that relief is only to be sought in the means of controlling its effects,

If a faction consists of less than a majority, relief is supplied by the republican
principle, which enables the majority to defeat its sinister views by regular vote: It may
clog the administration, it may convulse the society; but it will be unable to execute and
mask its violence under the forms of the Constitution. When a majority is included in a
faction, the form of popular government on the other hand enables it to sacrifice to its
ruling passion or interest, both the public good and the rights of other citizens. To secure
the public good, and private rights, against the danger of such a faction, and at the same
time to preserve the spirit and the form of popular government, is then the great object
to which our enquiries are directed: Let me add that it is the great desideratum, by which
alone this form of government can be rescued from the opprobrium under which it has
s long labored, and be recommended to the esteem and adoption of mankind.

By what means is this object attainable? Evidently by one of two only. Either the
existence of the same passion or interest in a majority at the same time, must be
prevented; or the majority, having such co-existent passion or interest, must be
rendered, by their number and local situation, unable to concert and carry into effect
schemes of oppression, If the impulse and the opportunity be suffered to coincide, we
well know that neither moral nor religious motives can be relied on as an adequate
control. They are not found to be such on the injustice and violence of individuals, and
lose their efficacy in proportion to the number combined together; that s, in proportion
as their efficacy becomes needful.

From this view of the subject, it may be concluded, that a pure Democracy, by which
I'mean, a Society, consisting of a small number of citizens, who assemble and administer
the Government in person, can admit of no cure for the mischiefs of faction. A common
passion or interest will, in almost every case, be felt by a majority of the whole: 2
coramunication and concert results from the form of Government itself; and there is
nothing to check the inducements to sacrifice the weaker party, or an obnoxious
individual. Hence it is, that such Democracies have ever been spectacles of turbulence
and contention; have ever been found incompatible with personat security, or the rights
of property; and have in general been as short in their lives, as they have been violent in
their deaths. Theoretic politicians, who have patronized this species of Government,
have erroneously supposed, that by reducing mankind to a perfect equality in their
political rights, they would, at the same time, be perfectly equalized and assimilated in
their possessions, their opinions, and their passions. '

A republic, by which [ mean a government in which the scheme of representation
takes place, opens a different prospect, and promises the cure for which we are seeking,
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Let us examine the points in which ill varies from pure democracy, and we shall
comprehend both the nature of the cure and the efficacy which it must derive from the
union. '

The two great points of difference, between a democracy and a republic, are, first, the
delegation of the government, in the latter, to a small number of citizens, elected by the
rest; secondly, the greater number of citizen, and greater sphere of country, over which
the latter may be extended.

The effect of the first difference is, on the one hand, to refine and enlarge the public
views, by passing them through the medium of a chosen body of citizens, whose wisdom
may best discern the true interest of their country, and whose patriotism and love of
justice, will be least likely to sacrifice it to temporary or partial considerations. Under
such a regulation, it may well happen, that the public voice, pronounced by the repre-
sentatives of the people, will be more consonant to the public good, than if pronounced
by the people themselves, convened for the purpose. On the other hand the effect may
be inverted. Men of factious tempers, of local prejudices, or of sinister designs, may by
intrigue, by corruption, or by other means, first obtain the suffrages, and then betray the
interest of the people. The question resulting is, whether small or extensive republics are
most favorable to the election of proper guardians of the public weal, and it is clearly
decided in favor of the latter by two obvious considerations.

In the first place, it is to be remarked that, however small the republic may be, the
representatives must be raised to a certain number, in order to guard against the cabals
of a few; and that however large it may be, they must be limited to a certain number, in
order to guard against the confusion ofra multitude. Hence, the number of representa-
tives in the two cases not being in proportion to that of the constituents, and being
proportionally greatest in the small republic, it follows, that if the proportion of fit
characters be not less in the large than in thie small republic, the former will present a
greater option, and consequently a greater probability of a fit choice. o

In the next place, as each Representative will be chosen by a greater number of
citizens in the large than in the small Republic, it will be more difficult for unworthy
candidates to practise with success the vicious arts, by which elections are too often
carried; and the suffrages of the people being more free, will be more likely to center on
men who possess the most attractive merit, and the most diffusive and established
characters. v

It must be confessed, that in this, as in most other cases, there is a mean, on both
sides of which inconveniences will be found to lie. By enlarging too much the number of
electors, you render the representatives too little acquainted with all their local circum-
stances and lesser interests; as by reducing it too much, you render him unduly attached
16 these, and too little fit to comprehend and pursue great and national objects. The
Federal Counstitution forms a happy combination in this respect; the great and aggregate
interests being referred to the national, the local and particular, to the state legistatures.

The other point of difference is, the greater number of citizens and extent of territory
which may be brought within the compass of Republican, than of Democratic
Government; and it is this circumstance principally which renders factious combina-
tions less to be dreaded in the former, than in the latter. The smaller the society, the fewer
probably will be the distinct parties and interests composing it; the fewer the distinct
parties and interests, the more frequently will a majority be found of the same party; and
the smaller the number of individuals composing a majority, and the smaller the
compass within which they are placed, the more easily will they concert and execute
their plans of oppression. Extend the sphere, and vou take in a greater variety of parties
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and interests; you make it less probable that a majority of the whole will have a common
motive to invade the rights of other citizens; or if such a common motive exists, it will be
more difficult for all who feel it to discover their own strength, and to act in unison with
each other. Besides other impediments, it may be remarked, that where there is a
consciousness of unjust or dishonorable purposes, communication is always checked by
distrust, in proportion to the number whose concurrence is necessary. :
Hence it clearly appears, that the same advantage, which a Republic has over a l
Democracy, in controlling the effects of factions, is enjoyed by a large over a small
Republic—is enjoyed by the Union over the States composing it. Does this advantage
consist in the substitution of Representatives, 'whose enlightened views and virtuous
sentiments render them superior to local prejudices, and to schemes of injustice? It will
not be denied, that the Representation of the Union will be most likely to possess these
requisite endowments. Does it consist in the greater security afforded by a greater variety
of parties, against the event of any one party being able to outnumber and oppress the
rest? In an equal degree does the increased variety of parties, comprised within the
Union, increase this security? Does it, in fine, consist in the greater obstacles opposed to
the concert and accomplishment of the secret wishes of an unjust and interested |
majority? Here, again, the extent of the Union gives it the most palpable advantage. |
The influence of factious leaders may kindle a flame within their particular States, |
but wili be unable to spread a general conflagration through the other States: a religious |
sect, may degenerate into a political faction in a part of the Confederacy but the variety
, of sects dispersed over the entire face of it, must secure the national Councils against any
danger from that source: a rage for paper money, for an abolition of debts, for an equal
division of property, or for any other improper or wicked project, will be less apt to
pervade the whole body of the Union, than a particular member of it; in the same
proportion as such a malady is more likely to taint a particular county or district, than
an entire State. :
| In the extent and proper structure of the Union, therefore, we behold a Republican
' remedy for the diseases most incident to Republican Government. And according to the
i degree of pleasure and pride, we feel in being Republicans, ought to be our zeal in -
: cherishing the spirit, and supporting the character of Federalists.

i

PUBLIUS
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national standards. Presidént Reagan’s New Federalism proposed the merg-
ing of grant-in-aid programs into block grants to the states leading eventually
to @ reduced federal role in financing state and local governments. The
continuing conflict between the themes and realities of centralization and
decentralization are examined in the following selection.

10

Morton Grodgins
THE FEDERAL SYSTEM

Federalism is a device for dividing decisions and functions of government. As the
constitutional fathers well understood, the federal structure is a means, not an end.
The pages that follow are therefore not congerned with an exposition of American
federalism as a formal, legal set of relationships. The focus, tather, is.on the purpose
of federalism, that is to say, on the distribution of power between central and
peripheral units of government.

1. THE SHARING OF FUNCTIONS

The American form of goveramient is often, but ertoneausly, symbolized by a
three-layer cake. A far more accurate image is the rainbow or marble cake,
characterized by an insepasable mingling of differently colored ingredients, the
colors appearing in vertical and diagonal strands and unexpected whirls. As colors
are mixed in the marble cake, so functions are mixed in the American federal
system. Consider the health officer, styled “sanitarian,” of a rural county in a botder
state. He embodies the whole idea of the marble cake of government.
Thie sanitatian is appointed by the state under merit standards established by
the federal government. His base:salary comes joindy from state and federal funds,
‘the eounty provides him with an office and office amenities and pays a porticn of
‘his expenses, and the largest city in the county also contributes to his salary and
office by virtue of his appointment as.a city pluribing inspector. It is impossible from.
moment to moment to tell under which governroental hat the sanitarian operates.
His work of inspecting the purity of food is cattied out under federal standards; but
he is enforcing state Jaws when inspecting commodities that have not been in

s

From Morton Grodzins, ed., Goals for Americans: The Report of the President's Commzssuau on
National Goals (New York: The American Assembly), pp. 265-282. Reprinted by permission.
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interstate commerce; and somewhat perversely he also acts under state authority
when inspecting milk coming into the county from producing areas across the state
border. He is a federal officer when impounding impure drugs shipped from g
nieighboririg state; a federal-state officer whien disiributing typhoid immuuriization
seruny; a state officer when enforcing staniddrds of industrial hyglene; s state-local
officer when inspecting the city’s water supply; and (g0 complete the circle), a local

officer when insisting that the city butchers adopt mioré hygienic methods of -

handling their garbage. But he cannot and does not think of himself as acting in
these separate capacities. All business in the county that concerns public health

and sanitation he considers his business, Paid largely from federal funds, he does |

not find it strange to attend meetings of the city council to give experr advice oy
g‘xj'\atters ranging from rotten apples to 1abies control. He is even deputized as a
member of both the city and county police- forces:

/. The sanitarian is an extremie. casé, but he accurately represents an important
aspect of the whole range of governmental activities in the United States. Func-

tions are not neatly parceled oot among the many governments. They are shated

functions It is difficult to find any governmental ‘activity which does not involve "j:
all three of the so-called “Jevels” of the federal system. In the most local of local

functions—law enforcement or education, for example—the federal and state
.governmients play imporfant roles. In what, a priori, may be considered the purest
central government activities—rthe conduct of foreign affairs, for example—the
state anid local governments have considerable responsibilities, directly and in-
directly: _

The federal grant programs are only the most obvious example of shared
functions, They also. most clearly exhibit how. sharing serves to disperse govern-
mental powers. The grants utilize the greater wealth-gathering abilities of the
central govetniment and establish nationwide standards, yet they are “in aid” of
functions cairied ot under state law, with considerable state and local discretion.
The national supetvision of such programs is lafﬁely a process of mutual accom-
modation. Leading state and local officials, acting through their professional orga-
nizations, are in considerable part responsible for the very standards that national
officers try to persuade all state and local officers to accept.

. Even in the absence of joint financing, federal-state-local collaboration is the
characteristic mode of action. Federal expertise is available to aid in the building
of a local jail (which may later e used to house federal prisoners); to improve a
local water purification system, to'step up building inspections, to- provide stan-
dards for state and local personnel in protecting housewives against -dishonese

 butchers' scales, to prevent gas explosions, or to produce a land use plan. Srates

and localities, on the other hand, take impértant formal responsibilities in the
development of national progranis for atothic energy, civil defense,.the regulation
of commeree, and the protection of purity in foods and drugs; local political weighy
is always.a factor in the operation of éven a post office or a military establishrment.
From abattoirs and accounting through zoning and z00 administration, any govern-
mental activity is almost certain to involvie the influence, if not the formal ad-
ministration, of all three planes of the federal system.
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IL ATTEMPTS TO UNWIND THE
FEDERAL SYSTEM

[From 1947 to 1960] there {were] four major attempts to reform or reorganize the
federal system: the first (1947-49) and second (1953-55) Hoover Commissions on
Executive Organization; the Kestnbaum Commission on Intergovernmental Rela-
tions (1953-55); and the Join{ Federal-State Action Committee {(1957-59). All
four of these groups ... aimed to minimize federal activities. None of them ...
recognized the sharing of functions as the characteristic way American govern-
ments do things. Even when making recommendations for joint action; these
official commissions [took) the view (as expressed in the Kestnbaur report) that
“the main tradition of American federalism [is} the tradition of separateng
four. .. in varying degrees, worked to separate functions and tax sources;
The history of the Joint Fedeyal‘_State Action Committee is espe
structive. The committee was estﬁblished at the suggestion of Preside
hower, who charged it, first of all, “to designate furictions which the States are
ready and willing to assume and finance that are now performed or ﬁnanced wholly
ot in part by the Federal Government.” He also gave the committee the.task of = #
recommending “Federal and State revenue adjustments required to enable the '
States to assume such functons.™
. The committee subsequently established seemed most favorably situated to
accomplish the task of functional separation. It was composed of distinguished and
able men, including.among its personnel three leading members of the President’s
Cabinet, the director of the Bureau of the Budget, and ten state governors. It had
the full support of the President at every point, and it worked hard and con-
scientiously-Excellent staff studies were supplied-by the Bureau of the Budget, the
White House, the Treasury Department, and, from the state side, the Council of
State Governments. It had available to it a large mass of research data, including
the sixteen recently completed volumes of the Kestnbaum Commission. There
existed no disagreements on party lmfes within the committee and, of coutse, no
constitutional impediments to its mlsston The, President, his Cabinet members,
and all the governors (with one posslble exception) on the committee completely
agreed on the desirability of deccntrahzatlon—vxa—separatton—of function /
taxes. They were unanimous in wantmg to Justlfy the committee’s nam
produce action, not just another report.
The committee worked for more than two years. It found exactly two programs
to recommend for transfer from federal to state hands. One.was the federal grant
program for vocational education (including practical-nurse training and aid to

et 1 2 K

'The President's third suggestion was that the committee “identify functions and responsibilities
likely to require state or federal attention in the future and . . . recommend the level of state effort, or
federal effort, or both, that will be needed to assure effective action.” The committee initially devoted
lirtle attention to this problem. Upon discovering the difficulty of making separatist recommendations,
i-e., for cuming over federal functions and taxes to the states, it dev loped a series of proposals Inoking
to greater effectiveness in intergovernmental collaboration. The committee was succeeded by a legisla- ¢

tively based, 26-member Advisory Commission on Intergovernmental Relations, established Seprember :
29, 1959.
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fishery trades); the other was federal grants for municipal waste treatment plants,

The programs together cost the federal govelament less than $80 million in 1957,

" - stightly more than two percent of the toral federal grants for that year. To allow the

. States to pay for these programs, the committee recommended that they be allow:
a credit against the federal tax on local telephone calls. Calculations showed chist

v

 this offset device, Plus an equalizing factor, would give every state at least 40

/. percent more from the tax than ic recéived from the federal government in
.~ vocational education and sewage disposal grants. Some states were “equalized” to

' receive twice as much. i
) The recommendations were modese enough, and the generous financing
feature seemed ealeulated to pain state support. The President recommended to
Congress thar all paints-of the program-be legislated. None of them was, none has

béen since, and none is likely to bz,

II. A POINT OF HISTORY

The American federal system has never been a system of separated governmental
activities. There has never been a time when it was possible to put neat labels on
discrete “federal,” “state,” and “local” functions. Even before the Constitution,
statute of 1785, reinforced by the Northwest Ordinance of 1787, gave grants-in.:
land to the states for public sehiools, Thus the national Eovernment was a prime’
force in making possible what is now tuken th be the most loeal funetion of all; .

primary and secondary education, More important, the nation, before it was fully

‘national government would use its superior resources to initiate and support.:’
. national programs, principally administered: by the states and localities, %
"= The essential unity of state and federal financial systems was again recognized;
in the earliest constitutional days with the assumption by the federal government”
of the Revolutionary War debts of the states. Other points of federal-state collab-
ortation during the Federalist period concerned the militia, law enforcement, court -
practices, the administration of elections, public health measures, pilot laws, and -
many other matters, :
The nineteenth centuty is widely believed'to have been the preeminent period -
of duality in the American system. Lord Bryce at the etd of the century described
{in The Amem:an Commonwealth) the federal and State governments as “distinct
and.ﬁepaml;e i thele sction. The system, he said, was “like a great factory wherein
two sets of machinery are ar wark, their revolving wheels apparently intermixed,
their bands- crossing oneanother, yet each set doing its own work without touching
or hampering fhe other” Great works tnay contain gross errots. Bryce was wrong. |
The nineteenth century, like the early days of the republic, was a period principally .
characterized by intergovernmental collaboration. '

century duality. In the early part of the century the Court, heavily weighted with ':
If_ederalists, was intent upon enlarging the sphiere of national authority; in the later
years (and to the 1930s) its actions were in the direction of paring down national "

ited as evidence of nineteenth-
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powers and indeed all governmental authority. Decisions referted to “arei;ié of
exclusive competence” exercised by the federal government and the states; to their
powers being “separated and distinct”; and to neither being able “to intrude within
the jurisdiction of the other"

Judicial rhetoric is not always consistent with judicial action, and the Court
did not always adhere to separatist doctrine. Indeed, its rhetoric sometimes in-
dicated a positive view of cooperation, In any case, the Court was rarely, if ever,
directly confronted with the issue of cooperation versus separation as such. Rather
it'was concerned with defining permissible areas of action for the central govern-
ment and the states; or with saying with respect to a point at issue whether any
-government could take action. The Marshall Court contributed to intergovern-
mental cooperation by the very act of permitting federal operations where they had
not existed before. Furthermore, even Marshall was willing to allow interstate
commerce to be affected by the states in their use of the police power. Later courts
also upheld state laws that had an impact on interstate commerce, just as they
approved the expansion of the national commerce power, as in statutes providing
for the control of telegraphic communication or prohibiting the interstate trans-
portation of lotteries, impure foods and drugs, and prostitutes. Similar room for
cooperation was found outside the comn'é,erce field, notably in the Court’s refusal
to interfere with federal grants-in-land or'cash to the states. Although research to
clinch the point has not been completed, it is probably true that the Supreme
Court from 1800 to 1936 allowed far more federal-state collaboration than it
blocked.

Political behavior and administrative action of the nineteenth century provide
positive evidence that, throughout the entire era of so-called dual federalism, the
many governments in the American federal system continued the close admin-
istrative and fiscal collaboration of the earlier period. Governmental activities were
not extensive. But relative to what governments did, intergovernmental coopera-
tion during the last century was comparable with that existing today.

Occasional presidential vetoes (from Madison to Buchanan) of cash and land
grants are evidence of constitutional and ideological apprehensions about the
extensive expansion of federal activities which produced widespread intergovern-
mental collaboration. In perspective, however, the vetoes are a more important
evidence of the continuous search, not least by state officials, for ways and means
to involve the central government in a wide variety of joint programs. The search
was successful.

Grants-in-land and grants-in-services from the national government were of
first importance in virtually all the principal functions undertaken by the states and
their local subsidies. Land grants were thade to the states for, among other pur-
poses, elementary schools, colleges, and special educational institurions; roads,
canals, rivers, harbors, and railroads; reclamation of desert and swamp lands; and
veterans' welfare. In fact whatever was at the focus of state attention became the
.recipient of national grants. (Then, as today, national grants established state
emphasis as well as followed it.} If Connecticut wished to establish a program for
the care and education of deaf and dumb, federal money in the form of a land grant
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was found to aid that program. If higher education relating to agriculture became
a pressing need, Congress could dip into thie public domain and make appropriate
grants to states. If the need for swamp drainage and flood control appeared, the
federal government could supply both gtants-in-land and, from the Army’s Corps
of Engineers, the services of the.only trained engineers then available,

Ald also went in'the other direction. The federal government, theotetically in
exclusive cotitral of the Indian population, relied continuously (and not always
wisely) on the éxperience -and resources of state and local governments, State
militias were dn all-important ingredient in the nation’s armed forces. State gov-
ernments became unofficial but real partners in-federal programsfor homesteading,
riclamation, tree culture, law enforcement, inland wuterways, the nation's intemal
comunications system {including highway and railroad routes),.and veterans' aid
of various sorts. Administrative contacts were volti;{qinous. and the whole process
of interaction was lubricared, then as.today, by constituent-conscious members of
Congress.

‘The essential continuity of the collaborative system is best demonstrated by
the history of the grants. The land grant tended to become a cash grant based on
the calculated disposable value of the land, and the cash grant tended to become
an annual grant based upon the: nationa!l goverament’s superior tax powers. In
1887, only three years before the frontier was officially closed, thus signalizing the
end of the disposable public domain, Congtess. enacted the first éantinuing cash
grants. ‘

A long, extensive, and continuous experience is therefore the foundation of
the present system of shared fimcions charactéritic of the American federal,
system, what we hive called the marble cake of government, It is-a misjudgment
of our history ‘anid. sur. present situation to helieve that 2 neat. separation of
governmental functions could take place without drastic alterations in oursociety
and system of governmenit.

IV. DYNAMICS OF SHARING: THE
POLITICS OF THE FEDERAL SYSTEM

Many causes contribute to dispersed power in the feé’gr.al. system. One is the sirple
historical fact that the states existed before the nation, Alsecond js in the form of
ereed, the wraditional opinion of Americans that expresses distrust of centralized
power and places great value in the strengeh and vitality of local wnits of govern-
ment. Another is pridé in locality and state, nurtured by the nation's size and by
vardations of regional and state history, Still a fourth cause of decentralization is the
sheer wealth of the nation. It allows all groups, including state and local govern-
ments, to partake of the central government’s largesse, supplies room for ex-
perimentation and even waste, and makes unnecessary the tight organization of
political power that must follow when the support of one program necessarily
means the deprivation of another. -

.. In_one important respect, the Constitution no longer operates to impede
centralized government. The Supreme Court since 1937 has given Congress a
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relatively free hand. The federal government can build substantive programs in
many areas on the taxation and commerce powers. Limitations of such central
programs based on the argument, “it’s unconstitutional,” are no longer possible as
long as Congress (in the Court’s view) acts reasonably in the interest of the whole
nation. The Court is unlikely to reverse this permissive view in the foreseeable
future. "
Nevertheless, some constitutional festraints on centralization continié to
operate. The strong constitutional position of the states—for example, the assign-
ment of two Senators to each state, the role given the states in administering even
national elections, and the relatively few limitations on their lawmaking powers—

establishes the geographical units as ntural centers of administrative and political -

strength. Many clauses of the Constitution are not subject to the same latity
interpretation as the commerce and tax clauses. The simple, clearly stated;
ambiguous phrases—-for example! the President “shall hold his office during the
term of four years"—are subject to change only through the formal amendment
process. Similar provisions exist with respect to the terms of Senators and Con-
gressmen and the amendment process. All of them have the effect of retarding or
restraining centralizing action of the federal govemment. The.fixed terms of the
President and members of Congress, for example, greatly impede the development
of nationwide, disciplined political parties that almost certainly would have to
precede continuous large-scale expansion of federal functions.

The constitutional restraints on the expansion of national authority are less
important and less direct today than they were in 1879 or 1936. But to say that
they are less iraportant is pot to say that they are unimportant.

The nation’s politics reflect these decentralizing causes and add some of their
own. The political parties of the-United States are unique. They seldom perform
the function that parties traditionally p%f_f(fom in other countries, the function of
gathering together diverse strands of power and welding them into one. Except
during the period of nominating and electing a President and for the essential but
nonsubstantive business of organizing the houses of Congress, the American par-
ties rarely coalesce power at all. Chafacteristically they do the reverse, se
a canopy under which special and local interests are represented with litel
for anything that can be called a party program. National leaders are elecred on
a party ticket, but in Congress they must seek cross-party support if their leadership
is to be effective. It is a rare President during rare periods who can produce
legislation’ without facing the defection of substantial numbers of his own party.
(Wilson could do this in the first session of the Sixty-Third Congress; but Franklin
D. Roosevelt could not, even during the famous hundred days of 1933.) Presidents
whose parties form the majority of the Congressional houses must still count
heavily on support from the other party.

The parties provide the pivot on which the entire governmental system
swings.. Party operations, first of all, produce in legislation the basic division of
functions between the federal government, on the one hand, and state and local
governments, on the other. The Supreme Court's permissiveness with respect to
the expansion of national powers has not in fact produced any considerable
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extension of exclusive federal functions. The body of federal law in all fields has
remained, in the words of Henry M. Hart, Jr., and Herbert Wechsler, “interstitial
in its nature,” limited in objective and resting upon the principal body of legal
relationships defined by state law. It is difficult to find any area of federal legislation
that is not significantly affected by state law;
In areas of new or enlarged federal acti /ity, legislation characteristically pro:

vides important roles for state and local governments. This is as true of Democratic

- as of Republican administrations and true even of functions for which arguments
" of efficiency would produce exclusive federal responsibility. Thus the uncmploy:;,

4 Ment compensation program of the New Déeal and the airport program of Presiden
#Truman's administration both provided important responsibilities for state govern
“iments. In both cases attempts to eliminate state participation were defeated by
*“cross-party coalition of pro-state votes and influence. A large fraction of the? _
~ Senate is usually made up of ex-goverors, and the membership of both houses is’ S
. composed of men who know: that their reelection ‘depends less upon national Tk
leaders or national party organization than upan support from their home con-
stituencies. State and local officials are key members of these constituencies, often
central figures in selecting candidates and in turning out the vore. Under such
circumstances, national legislation taking state and local views heavily into ac-
count is inevitable.
Second, the undisciplined parties affect the character of the federal system as
a result of Senatorial and Congressional interference in federal administrative__l
programs on behalf of local interests. Many aspects of the legistative involvement,
in administrative affairs are formalized. The,_. Legislative Reorganization Act of:
1946, to take only one example, provided thit each of the standing committees '
“shall exercise continuwous watchfulness” over administration of laws within its’
jurisdiction. But the formal system of controls, extensive as it is, does not comparé
in importance with the informal and extralegal network of relationships in produc-
ing continuous legislative involvement in administrative affairs, v
: Senators and Congressmen spend 4-mijor fraction of their time representin;
-problems of theit constituents before adwinistrative agencies. An even large
fractiony of Congressional staff time is devoted to the same task. The toral mag
‘itude of such “case work” aperations is great, In one five-month period of 1943
the Office of Price Administration received a weekly average of 842 letters from.
members of Congress. If phone calls and personal contacts are added, each member
of Congress on the average presented the OPA with a problem involving one of
his constituents twice a day in each five-day work week. Data for less vulnerable -
agencies during less intensive periods are also impressive. In 1958, to take only one Pk
example, the Department of Agriculture estimated (and underestimated) that it
received an average of 159 Congressional letters per working day. Special Con-
gressional liaison staffs-have been created to service this mass of business, though

. all higher officials meet it in one form or another. The Air Force in [958 had, under -

the coramand of a major general, 137 people (55 ot’ﬁcers’ and 82 civilians) working
it its liaison office. :

The widespread, consistent, and in man'j'(‘_?ways unpredictable character of

r




90  Federalism

t

legislative interference in administrative affairs has many consequences for the
tone and character of American administrative behavior. From the perspectwe of
this paper, the important consequence is the comprehensive, day-to-day, even
hour-by-hour, impact of local views on fational programs. No point of substance
or procedure is immune from Congressional scrutiny. A substantial portion of the
entire weight of this impact is on behalf of the state and local governments. It is
a weight that can alter procedures for screening immigration applications, divert
the course of a national highway, change the tone of an international negotiation,
and amend a social security law to accommodate local practices or fulﬁl% local
desires. ‘
The party system compels administrators to take a political role. This is 2 thlrd
way in which the parties function to decentralize the American system; The
administrator must play politics for the same reason that the politician is able to
play in administration: the patties are %’yithout program and without discipline.

In response to the unprotected position in which the party situation places
him, the administrator is forced to seek support where he can find it. One ever-
present task is to nurse the Congress of the United States, that crucial constituency
which ultimately controls his agency’s budget and program.. From the admin-
istrator’s view, a sympathetic consideration of Congressional requests (if not down-
right submission to them) is the surest way to build the political support without
which the administrative job could not continue. Even the completely’ rask-
oriented administrator must be sensitive'to the need for Congressional support and
to the relationship between case work ‘tequests, on one side, and budgetary and
legisiative suppott, on the other. “You do a good job handling the personal prob-
lems and requests of a Congressman,” a White House officer said, “and you have
an easier time convincing him to back your program.” Thus there is an important
link between the nursing of Congressional requests, requests that largely ccyﬁcem
local matters, and the most comprehensive national programs. The administrator
must accommodate to the former as a price of gaining support for the latfer.

One result of administrative politics is that the administrative agency may
become the captive of the nationwide interest group it serves or prestumably
regulates. In such cases no government may come out with effective authority: the
winners are the interest groups themselves. But in a very large number of ‘cases,
states and localities also win influence. The politics of administration is a process
of making peace with legislators who for the most part consider themselves the
guardians of local interests. The political -role -of administrators therefore con-
tributes to the power of states and localities in national programs.

Finally, the way the party system operates gives American politics their overall
distinctive tone. The lack of party discipline produces an openness in the system
that allows individuals, groups, and institutions (including state and local govern-
ments) to attempt to influence national policy at every step of the legislative-
administrative process. This is Ehe mulnple crack” attribute of the American
government. “Crack” has two meaningsi It means not only many fissures or access
points; it also means, less statically, opportunities for wallops or smacks at govern-
ment.
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If the parties were more disciplined, the result would not be a cessation of the

process by which individuals and groups impinge themselves upon the central

-government. But the present state of the parties clearly allows for a far greater
operation of the multiple crack than would be possible under the conditions of
_centralized party control. American interest groups exploit fiterally uncountable
access points in the legislative-administrative process. If legislative lobbying, from
committee stages to the conference committee, does not produce results, a Cabinet
secretary is called. His immediate associates are petitioned. Bureau chiefs and their:
aides are hit. Field officers are put under pressure. Campaigns are instituted by
which friends of the agency apply a secondary influence on behalf of the interested
party. A conference with the President may be urged.

To these multiple points for bringing influence must be added the multiple
voices of the influencers. Consider, for example, those in a small town who wish
to have a federal action taken. The easy merging of public and private interest at
the local level means that the influence attempt is made in the name of the whole
community, thus removing it from political partisanship. The Rotary Club as well
as the City Council, the Chamber of Commerce and the mayor, eminent citizens
and political bosses—all are readily enlisted. If a conference in a Senator's office
will expedite matters, someone on the local scene can be found to make such a

- conference possible and effective, If technical information is needed, technicians

will supply it. State or .national professional organizations of local officials, in-
dividual Congressmen and Senators, and not infrequently whole state delegations
will make the local cause their own. Federal field officers, who service localities,
often assume local views. So may elected and appointed state 6fficers, Friendships
are exploited, and political mortgages called due. Under these circumstances,
national policies aré molded by logal action. )

In sumimary, theén, thie party system fanctions to devolve power, The -Amerit;an’,.
parties, unlike any other, are highly responsive when directives move fom the

Senators can rarely ignore concerted demarids féom cheir home 'consﬁtucq;ic it
0o party leader-¢an expect theé same kind of response from those below, whéthe

bottom to the top, highly unresponsive from top to bortom;Congressmen and

He be a President asking for Congressional support or a Congressman seeking aid

fom local or state leaders,

* Any tightening of the party apparatus would have the effect of strengthening
the central government. The four characteristics of the systemn, discussed above,
would become less important. If control from the top ‘were strictly applied, these
hallmarks of American decentralization might entirely'disappeat. To be specific, if
disciplined and program-oriented parties were achieved: (1) It would make far less
likely legislation that takes heavily into account the desires and prejudices of the
highly decentralized power groups and institutions of the country, including the
state and local governments. (2) It would to a large extent prevent legislators,
‘individually and collectively, from intruding themselves on behalf of non-national
interests in national administrative programs. (3) It would put an end to the
administrator's search for his own political support, a search that often results in
*fostering staté, 1ocal, and other non-national"powers. {4) 1t would dampen the
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process by which individuals and groups, including state and local political leaders,
take advantage of multiple cracks to steer national legislation and administration
in ways congenial to them and the institutions they represent.

Alterations of this sort could only accompany basic changes in the organiza-
tion and style of politics which, in tum, presuppose fundamental changes at the
parties’ social base. The sharing of functions is, in fact, the sharing of power. To end
this sharing process would mean the destruction of whatever measure of decen-
tralization exists in the United States today.

V. GOALS FOR THE SYSTEM
OF SHARING

. The Goal of Understanding i |

Our structure of government is complex.,and the politics operating that structure
are mildly chaotic. Circumstances are ever—changmg. Old institutions mask in-
tricate procedutes. The natjon’s history can be read with altemative glosses, and
what is nearest at hand may be furthest from comprehension. Simply to understand
the federal system is therefore a difficult task. Yet without understanding there is
lirde possibility of producing desired changes in the system. Social structures and .
processes are relatively impervious to purposeful change. They also exhibic in- - |
tricate interrelationships so that change induced at point “A” often produces
unanticipated results at point “Z." Changes introduced into an imperfectly under-
stood system are as likely to produce reverse consequences as the desired ones.
. This is counsel of neither futility nor conservatism for those who seek to make
our government a better servant of the people. It is only to say that the first goal

for those setting goals with respect to the federal system is that of understanding
it. .

Two Kinds of Decentralization

The recent major efforts to reform the federal system have in large part been aimed :
at separating functions and tax sources, at dividing them between the federal "
government and the states. All of these attempts have failed. We can now add that .
their success would be undesirable..
" It is edsy to specify the conditions under which an ordered separation of
functions could take place. What is principally needed is a majority political party,
under firm leadership, in control of both Presidency and Congress, and, ideally but
not necessarily, also in control of a number of states. The political discontinuities,
or the absence of party links, (1) between the governors and their state legislatures,
(2) between the President and the governors, and (3) between the President and
Congress clearly account for both the picayune recormendations of the Federal-
State -Action Committee and for the failure of even those recommendations in
Congress. If the President had been in control of Congress (that is, consistently
able to direct a majority of House and Senate votes), this alone would have made
possible some genuine separation and devolution of functions. The failure to
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decentralize by order is a measure of the decentralization of power in the political
parties. TL,

Stated positively, party centralization must precede governmental decentral-
ization by order. But this is a slender reed on which to hang decentralization. It
implies the power to centralize. A majority party powerful enough to bring about
oraered decentralization is far more likely to chibose in favor of ordered centraliza-
tion. And a society that produced centralized national parties would, by that very
faét. be a society prepared to accept centralizéd government.

I Decentralization by order must be contrasted with the different kind of de-
centralization that exists in the United States. It may be called the decentralization
of mild chaos. It exists because of the existence of dispersed power centers. This
form of decentralization is less visible and less neat. It rests on no discretion of
central authorities, It produces ar times specific: acts thiat. mariy citizens may
‘consider undesirablé or-evil. But power sometimes wielded even for evil ends may
be desitable power. To those who fied value in the dispersion of power, decen-
‘tralization by mild chaos is infinirely more desirable than decentralizarion by ordet.
The preservasion of mild chaos is an important goal for the American federal
system.

Oiling the Squeak Points

In a governmental system of eaulnely shared responsibilities, disagreements in-
evitably occur. Opinions clash over proximate ends}particular ways of doing things
become the subject of publie debate, innoyatiqns,'ére contested. These are not
basic defects in the system. Rather, they are the system’s energy-reflecting life
bload. There can be no permanent “solutions” short of changing the system itself
by dlevatirig one partner ro absolute supremacy.: What can be done is to attempt
to produce conditions in'which conflict will not fester but be turned to constructive
solutions of particular problems. ‘

A long list of specific points of difficulty in the federal system can be easily
identified. No adequate congressional or administrative mechanism exists to re-
view the patchwork of grants in terms of national needs, There is no procedure by
which to judge, for example, whether the national Boverument is justified in
spending so much more for highways than for. education. The working force in
some states is inadequate for the effective petformance of some nationwide pro-
grams, while honest and not-so-honest graft frustrates efficiency In others. Some
federal aid programs distort state Tiudgets, and some are.so closely supervised as 1
impede state action in meeting local needs. Grants are given for programs too
nartowly defined, and overall progiams a¢ the state level consequently suffer,
Administrative, accounting and auditing difficulties are the consequence of the
muldplicity of grant progranis. City.officials complain that the states are intrusive
fifth wheels in housing, urban redevelopment, and ditport building programs.

Some différences are so basic that only a deménstration of strength on one
side or another can solve them. School desegregation illustrates such an issue. It
also illustrates the correct solution (although not the most desirable method of
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reaching it): in policy conflicts of fundamiental importance, touching the natare of
democracy itself, the view of the wholg nation must prevail. Such basic ends,
however, are rarely at issue, and sides are rarely taken with such passion that

loggerheads are reached, Modes of settlement can usually be found to [ubrlcate the .

squeak points of the system.

A pressing and.permanent state problem general in its impact, is the dl(ﬁculty
-of raising sufficient revenue without putting local industries at a competitive
disadvantage or without an expansion of sales taxes that press hardest on the least
wealthy. A possible way of meeting this problem is to establish a state-levied
income tax that could be used as an offset for federal taxes. The maximum level
of the tax which could be offset would be fixed by federal law. When levied by a
state, the state collection would be deducted from federal taxes. But if a state did
not levy the tax, the federal government would. An additional fraction of the total
tax imposed by the states would be collected directly by the federal government
and used as an equalization fund, that is, distributed among the less wealthy states.
Such a tax would almost certainly be imposed by all states since not to levy it would
give neither political advantage to its public leaders nor financial advantage to its
citizens. The net effect would be an increase in the total personal and corporate
income tax.

The offset has great promise for st_f:engthemng state governments. It would
help produce a more economic distribution of industry. It would have obvious
financial advantages for the vast majority of states. Since a large fraction of all state
income is used to aid political subdivisions, the local governments would also
profit, though not equally as long as cities are underrepresented in state leg-
islatures. On the other hand, such a'scheme will appear disadvantageous to some
low-tax.states which profit from the in-migration of .industry (though it would by
no means end all state-by-state tax differentials). It will probably excite the
opposition of those concerned over governmental centralization, and they will not
be assuaged by methods that suggest themselves for making both state and central
governments bear the psychological impact of the tax. Although the offset would

~ptobably produce an across-the-board tax increase, wealthier persons, who are

affected more by an income tax than by | other levies, can be expected to join forces
with those whose fear is centralization: (This is a common alliance and, in the
nature of things, the phllo';ophlcal issue rather than financial advantage is kept
foremost.)

Those opposing such a tax would gain additional ammunition from the certain
knowledge that federal participation in the scheme would lead to some federal
standards governing the use of the funds. Yet the political strength of the states
would keep these from becoming onerous. Indeed, inauguration of the tax ‘offset
as a means of providing funds to the statgs might be an occasion for dropping some
of the specifications for existing federal: grants, One federal standard, however,
might be possible because of the greater representation of urban areas in the
constituency of Congress and the President than in the constituency of state

- legislatures: Congress might make a state’s participation in the offset scheme
dependent upon a periodic reapporrionment of state legislatures,
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The income tax offset is only one of many ideas.that can be generated to meet
serious problems of closely meshed gavernients. The fate of all such schemes

ultimately rests, as it should, with thie politics of a free people: But-muich can be

done if the primary technical effort of those coneerned with improving the federal
system were directed not at separating its interrelated parts but ar making them
work together more effectively. Temporary commissions are relatively inefficient in
this effort, though: they may be useful for making general assessments and for
generating new idéas. The professional organizations of government. workers do
part of the job of continuously scrutinizing progratms and ways and means of
improving them. A permanent staff, -established in the President’s office and
working closely with state and local offitials, cauld also perform 2 useful and
pethaps important rofe. )

The Strength of the Parts

Whatever governmental “strength” or “vitality” may be, it does not consist of
independent decision-making in legislation and administration. Federal-state in-
terpenetration here is extensive. Indeed, a judgment of the relative domestic
strength of the two planes must take heavily into account the influence of one on
the other’s decisions. In such an analysis the strength of the states (and localities)
does not weigh lightly. The nature of the nation's politics makes federal functions
more vulnerable to state influence than state offices are to federal influence. Many
states, as the Kestnbaum Commission noted, live with “self-imposed constitutional

- limitations” that-make-it difficult-for them to“perform all of the services that their
citizens require.” If this has the result of adding to federal responsibilities, the
states’ importance in shaping and administering federal programs eliminates much
of the sting,

- The geography of state boundaries, as well as many aspects of state internal
organization, are the products of histoty and cannot be justified on any grounds of
rational efficiency. Who, today, would create major governmental subdivisions the
size of Maryland, Delaware, New Jersey, or Rhodgilsland? Who would write into
Oklahoma's fundamental law an absolute state dehtlimit of $500,000? Who would
design (to cite only the most extreme cases) Georgia's and Florda's gross undet-
reptesentation of urban areas in both houses of the legislature?

A complete catalogue of state political and administrative horrors would il

a sizeable volume. Yet exhortations to erase them have roughly the same effect as
similar exhortations to erase sin. Some of the wortst inanities—for example, the
boundaries of the states, themselves—are fixed in the national constitution and
defy alteration for all foreseeable time. Orthers, such as urban underrepresentation
in state legislatures, serve the averrepresented groups, including some urban ones,
and the effective political organization of the deprived groups must precede reform.
=-. -Despite.deficiencies-of politics and organizations that are unchangeable or
slowly changing, it is an error to look at the states as static anachronisms. Some
of them—New York, Minnesota, and California, to take three examples spanning
the country—have administrative organizations that compare favorably in many
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ways with the national estabhshment Many more in recent years have moved
rapidly towards integrated administrative departments, statewide budgeting, and
central leadership. The others have models-in-existence to follow, and active
professional organizations (led by the Council of State Governments) promoting
their development. Slow as this change may be, the states move in the direction
of greater internal effectiveness.

The pace toward more effective ;performance at the state level is likely to
increase. Urban leaders, who generally feel themselves disadvantaged in state
affairs, and suburban and rural spokesmen, who ate most concerned about national
centralization, have a common interest in this task. The urban dwellers want
greater equality in state affairs, including a more equitable share of state financial
aid; nonurban dwellers are concerned that city dissatisfactions should not be met
by exclusive federal, or federal-local, programs. Antagonistic, rather than amxable,
cooperation may be the consequence. But it is a cooperation that can be. tumed
to politically effective measures for a desirable upgrading of state institutions.

If one looks closely, there is scant evidence for the fear of the federal octopus,
the fear that expansion of central programs and influence threatens to reduce the
states and localities to compliant administrative arms of the central government.
In fact, state and local governments are touching a larger proportion of the people
in more ways than ever before; and they are spending a higher fraction of the total
national product than ever befote. Federal programs have increased, rathéer than
diminished, the importance of the governors; stimulated professionalism in state
agencies; incréased citizen interest and participation in government; and, gener-
ally, enfarged and made more effective the scope of state action.? It may no longer
be true in any sngmﬁcant sense that the states and localities are “closer” than the
federal government to'the people. It 1& true that the smaller govemments remain
active and powerful members of the federal system.

Central Leadership: The Neeci for Balance &

The chaos of party processes makes difficult the task of presidential leadgréhip. It
deprives the President of ready-made Congressional majorities. It may produce, as -

in the chairmen of legistative committees, power-holders relatively hidden from
public scrutiny and relatively protected from presidential direction, It allows the
growth of administrative agencies which sometimes escape control by'‘central

officials. These are prices paid for a wide dispersion of political power. The cost is-
tolerable because the total results of dispersed power are themselves desirable and-

because, where clear national supremacy is essential, in foreign policy and military
affairs, it is easiest to secure. '

Moreover, in the balance of strength between the central and peripheral
governments, the central government has on its side the whole secular drift
towards the concentration of power. It has on its side technical developments that

ISee the val.uable report, The Impact of Fedeval Grants-in-Aid on the Structure and F Cunctions of
State and Local Governments, submitted to the Commission on Intergovernmental Relatlons by the
Governmental Affairs Institute (Washington, 1955).
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make central decisions easy and sometimes mandatory. It has on its side potent
purse powers, the result of superior tax-gathering resources. It has potentially on
its side the national leadership capacities of the presidential office. The last factor
is the controlling one, and national strength in the federal system has shifted with
the leadership desires-and capacities of the Chief Executive. As these have varied,
so there has been an almost rhythmic pattern: periods of central strength put to
use alternating with periods of central strength dormant.
Following a high point of federal influence during the early and middle years
of the New Deal, the postwar years have, been, in the weighing of central.
pevipheral stierpth, a period of light federal activity. Excepting the Supreme
.- Court's action. in. favor of school desegregation, national influence by design o
§; default has not been strong in domestic affairs; The danger now is that the cent
. government is doing too little rather thap too much. National deficiencies
* education and health require the renewed.attention of the national government:
" Steepening population and urbanization trend lines have produced metropolitan
. ‘area problems that can be effectively attacked only with the aid of federal res
. sources. New definitions of old programs in housing and urban redevelopment, and
new programs to deal with air pollution, water supply, and mass transportation are
necessaty. The federal government’s essential role in the federal system is that of
organizing, and helping to finance, such nationwide programs. :
The American federal system exhibits many evidences of the dispersion of
power not only because of formal federalism but more importantly because our
politics reflect and reinforce the nation's diversities-within-unity. Those who value
the virtues of decentralization, which writ large are virtues of freedom, need not
. --scmpfe;at-recggni'zing the defects of those virtues. The defects are principally the
danger that parochial and private interests may not coincide with, or give way to,
the nation's interest. The necessary cure for: these defects is effective national
leadership. ) :
The centrifugal force of domestic politicneeds to be balanced by the cen-
. tripetal force of strong presidential leadership imultaneous strength at center and:
_periphery exhibits the American system at its best, if also at its noisiest. The'
.interests of both find effective spokesmen.’ States and localities (and private in:,
““terest groups) do not lose their influence ‘dpportunities, but national policy be:
: comes more than the simple consequence of successful, momentary concentrations
" of non-national pressures: it is guided by national leaders.

@< Morton Grodzins's classic essay-on American federalism points out:
“The American federal system has never been a system of separated govern-
miental activities: There has never been a time when it was possible to put
~neat labels on discrete ‘federal,” *state,” and ‘local’ functions.” In one way of
another the national government, directly or indirectly, has always had a
strong impact. upon.state and local governments. From the Constitutional




QUESTIONS FOR FEDERALIST #39

Answer on separate paper.

1.

Why, according to Madison, is it altogether necessary that the new government be
republicanin nature?

On what grounds does he reject the “republican” fabel when used to describe
certain other governments of his day?

What would be the difference, in his thinking, between a “federal” and a “national”
government?

Using this distinction from answer #3, how does Madison describe:
a. the proposed act of establishing a Constitution?

b. the composition of Congress and the executive branch?

()

. the actual operation of governmental powers?

d. the extent of those governmental powers?

e. the process of amending the Constitution?

Madison concludes that the proposed Constitution is neither federal nor national,
but a mixture. How do you think that the Constitution might have differed if the
authors had decided simply on a:

a. national government?

b. federal government?

- From the Wilson text workbook
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* The Federalist, No. 39

James Madison

~ At the time of the framing of the Constitution, the founders were aware of two
basic forms of government: a national government, with total central domina-
. tion, and a confederation, a loose alliance of states in which the central govern-
. ment has virtually no power. When the Constitution and The Federalist were
- written, a “federal® government and a “confederation” were synonymous. The
i governmental form that has come to be called federalism, in which authority is
divided between two independent levels, was the invention of the founde:_rs,,
though the label came later. A
. Critics of the Constitution believed the document gave so much power to the
i central government that it was in-fact “national” in character. In The Federalist,
= No. 39, James Madison refutes this charge and asserts that the new government
" is “neither a national nor a federal Constitution, but a composition of both.” Being
£ a politician, Madison took great pains 1o point out that the national government's
. powers are strictly limited to those enumerated in the Constitution and that the
% residual sovereignty of the states is greater than that of the national government.
- The first part of this paper can also be regarded as an elegant statement of what
Madison meant by the term republic.

D i
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whether the general form and aspect of the government be strictly repub-
lican? It is evident that no other form would be reconcilable with
- the genius of the people of America; with the fundamental principles of the
* revolution; or with that honorable determination, which animates every votary
" [devotee] of freedom, to rest all our political experiments on the capacity of
mankind for self-government. If the plan of the Convention therefore be foué‘fi

= © to depart from the republican character, its advocates must abandon it as o
.. longer defensible. :

-' T 0 the People of the State of New York: The first question that offers itself is,

"= A republican form of government is one in which power resides in the people but is focfna.!ly
.. Bxercised by their elected representatives.
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executed, would be degraded from the republican character. According. co thie

made of appointment is extended to one of the coordinate beanches of the

James Madison 39

What then ate the distinctive characters of the republicsn form! Were an
answer to this question to he sought, not by recurring to principles, bur in, the
application of the term by political writers, to the constitutions of different
States, no satisfactory one would ever be found. Holland, in which no particle
of the supreme authority is derived from the people, has passed almost univer-
sally under the denomination of a republic. The same ritle has been bestowed
on Venice, where absolute power over the great bady of the people, is exercised
in the most absolute manner, by a small body of hereditary nobles. Poland,
which is a mixture of aristocracy and of monarchy in their worst forms, has
been dignified with the same appellation; The government of England, which
has one republican brinch only, combined with a héreditary aristocracy and
monarchy, has with equal impropriety been frequently placed on the list of
republics. These examples, which are nearly as dissimilar to each other as 1o a
gerwine republic, show the extreme inaccuracy with which. the term has been
used in political disquisitions.

If we resort for a criterion, to the different principles on which different forms
of government are established, we may define 2 republic 1o be, or ar least rhay
bestow that name ‘on, a government which dertves all its powers directly or
indirectly from the great body of the people; and Is administered by persons
holding their offices during pleastire, for a limited period, or during good behav-
iour. Jt is essential 10 such a government, that it he derived from the great body of
the society, not from an inconsiderable proportion; or a favored class of it;
otherwise a handful of tyrannical nobles, exercising their oppressions by a
delegation. of thieir powers, might aspire to-the rank of republicans, and claim for
thieir governmient the. honorable titié of republic. It is sufficiens for such a
governtient, thar the persons administering it be appointed, either directly or
indirectly, by the people; and that they hold their appointments by either of the

Coristitusion of every State in the Union, some or other of the officers of
govemnment are appointed indirectly only by the people. According to most of
rem the chief magistrate himself is so appointed. And according to one, this

legislature. According to all the Constitytions also, the tenure of the highesr
offices is extended.to.a definite period, and in many instances, both within the
legislative and executive departments, fo a period of years, According to the
provisions of most of the constitutions, again, as well as according to the most
respectable and received opinions on the subject, thie members of the judiciary
department are €0 tetain their offices. by the firm tenure of good behaviour. '

On toniparing the Constitution planned by the Convention, with the standard
heré fixed, we perceive at once that it is iny the most rigid sense conformable to
it. The House of Representatives, like that of one branch at least of all the State

e —
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Legislatures, is elected 1mmedlately by the great body of the people. The Senate,
like the present Congress, and the Senate of Maryland, derives its appointment
indirectly from the people.* The President is indirectly detived from the choice
of the people, according to the example in most of the States. Even the judges,
with all other officers of the Union, will, as in the several States, be the choice,
though a remote choice, of the people themselves. The duration of the appoint-
ments is equally conformable to the republican standard, and to the mode]
of the State Constitutions. The House of Representatives 1s-penodlcallyi elec-
tive as in all the States: and for the period of two years as in the State of Sguth-
Carolina. The Senate is elective for the period of six years; which is but one year
more than the period of the Senate of Maryland; and but two more than that of
the Senates of New-York and Virginia. The President is to continue in office for
the period of four years; as in New-York and Delaware, the chief magistrate is
elecred for three years, and in South-Carolina for two years. In the other States
the election is annual. In several of the States however, no constitutional
provision is made for the impeachment of the Chief Magistrate. And in Delaware
and Virginia, be is not impeachable till out of office. The President of the Uhited
States is impeachable at any time during his continuance in office. The tenure by
which the Judges are to hold their places, is, as it unquestionably ought tobe, that
of good behaviour. The tenure of the ministerial offices generally will be a.subject
of legal regulation, confonnably to the reason of the case, and the example of the
State Constitutions.

Could any further proof be required of the republican complexion of this
system, the most decisive one might be found in its absolute prohibition of ritles
of nobility, both under the Federal and the State Governments; and in its express
guarantee of the republican form to each of the latter.

But it was not sufficient, say the adversaries of the proposed Constltutlon,
for the Convention to adhere to the republican form. They ought, with equal
care, to have preserved the federal form, which regards the union as a confedemcy
of sovereign States; instead of which, they have framed a national govern-
ment, which regards the union as a consolidation of the States. And it is asked by
what authority this bold and radical innovation was undertaken. The handle
which has been made of this objectton requires, that it should be examined wnth
some precision. ,

Without enquiring into the accuracy of the distinction on which the objestlon
is founded, it will be necessary to a just estimate of its force, first to ascertair the
real character of the government in question; secondly, to enquire how far the
Convention were authorised to propose such a government; and thirdly, how far
the duty they owed to their country, could supply any defect of regular authority.

* The Seventeenth Amendment, addpted in 1913; changed-the election procedure for senators

from indirect election by state legislatures to direct election by the people of each state,
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First. In order to ascertain the real character of the government it may be
considered in relation to the foundation on which it s to be established; to the
sources from which its ordinary powers are to be drawn; to the operation of those
powers; ta the extent of them; and to the authority by which future changes in
the government are to be introduced.

On examining the first relation, it appears on one hand that the Constitution
is to be founded on the assent and raification of the people of America, given by
deputies elected for the special purpose; but on the other, that this assent and
ratification is to be given by the people, not us individuals composing one entire
nation; but as composing the disginict andl independent Stares ro which they

tespectively belong. It is to be the assent dnd ratification of the several States
‘iderived from the supreme authority in each State, the authority of the ped|
themselves. The act therefore establishing thie Constitution, will not be 2 nag
“*but a federal act.
That it will be a federal and not a national act, as these terms are under.
stood by the objectors, the act of the people as forming so many independent
States, not as forming one agpregate nation, is obvious from this single consid-
, eration that it is to result neither from the decision of a majority of the people of
the Union, nor from thar of a-majarity of the States. It must result from the
unanimous assent of the several States thar are partiesta it, differing no other wise
from their ordinary assent than in its being expressed; not by the legislative
authority, but by that of the people themselves, Were the people regarded in
this transaction as forming one nation, the will of the-majority of the whole
people of the United States would bind the minority; in the same manner as
the majority in each State must bind the minority; and the will of the majority
must be determined either by a compatison of the individual votes; or by
considering the will of a- majority of the States, as evidence of the will of a
majority of the people of the Unired Stargg. Neither of these rules has been
adopted. Each State in ratifying the Constitution, is considered as a sovereign
body independent of ail others, and only to'be bound by its own voluntary att.
In this relation then the new Constitution will, if established, be o federal and not
4 national Constitution. .
% The next relation is to the sources from which the ordinary powers of govern-
suent are to be derived. The house of représentatives will derive its powers from
the people of America, and the people will be represented in the same proportion,
and-on. the same principle, as they dre in the Legislature of a particular State. So
far the Government is narional not federal, The Senate on the other hand will
derive its powers from the States, as political and co-equal societies; and these
will be represented on the principle of equality in the Senate, as they now are in
the existing Conjgress. So far the government is federal, not national, The execu-
tive power will be derived from a very compound soiree, The immediare election
of the President is to be madé by'the Stares in their political characters. The votes
allotted to them are inva compound ratie, which considess them partly as distinct
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and co-equal societies; partly as unequal members of the same society.” The
eventual election again is to be made by that branch of the Legislature which _
consists of the national representatives; but in this particular act, they are to be !

. essentialtc

thrown into the form of individual delegations from so many distinct and that i oug

co-equal bodics politic. From this aspect of the Government, it appears ro be of Govsammie

a mixed character presenting at least as many federal as national features. the first alc
The difference between a federal and national Government as it relates to the i we tr -

. operation of the Government is supposed to consist in this, that in the former, the amenc‘lmer

. ! powers operate on the political bodies composing the-confederacy,’ in their We're'xt' W}"

: . political capacities: In the latter, on the individual citizens, composing the n}a]om)'z

. nation, in their individual capacities. On trying the Constitution by this crite- fmes, b ¢

- rion, it falls under the national, not the federal character; though pethaps not so establishec

% compleatly, as has been understood. In several cases and particularly in the trial rence of'ea

* of controversies to which States may be parties, they must be viewed and { be binding
proceeded against in their collective and political capacities only. So far the ' foun.ded ol ‘

national countenance of the Government on this side seems to be disfigured by ) pamcu.l arl

a few federal features. But this blemish is perhaps unavoidable in any plan; and i‘;;agg’l:

the operation of the Government on the people in their individual capacities;in
its ordinary and most essential proceedings, may on the whole designate it in this

relation a national Government. - o
But if the Government be national with regard to the operation of its powers, it

i changes its aspect again when wé contemplate it in relation to the extent of its natxoqé}l_;__-__f‘
powers. The idea of a national Government involves in it, not only an authority : ‘fit'flwn‘ wy
over the individual citizens; but an indefinite supremacy over all persons and it1s narior
things, so far as they are objects of lawful Government. Among a people consoli- And finall

. dated into one nation, this supremacy is compleatly vested in the national wholly fed -

. Legislature. Among communities united for particular purposes, it is vested partly

% in the general, and partly in the municipal Legislatures. In the former case, all

* local authorities are subordinate to the supreme; and may be controuled, directed -

* or abolished by it at pleasure. In the lacter the local or municipal authorities form f ~ Summar
- distinct and independent portions of the supremacy, no more subject within their . ' X

. respective spheres to the general authority, than the general authority is subject L. P.xccors

" to them, within its own sphere. In this relation then the proposed Government Lb tional

.. cannot be deemed a national one; since its jurisdiction extends to certain enumér- = the nat
ated objects only, and leaves to the several States a residuary and inviolable g 2. Ma‘?‘“
sovereignty over all other objects. It is true that in controversies relating to the ' cratic f
boundary between the two jurisdictions, the tribunal which is ultimately to ] give th

‘] decide is to be established under the general Government.* But this does not
», change the principle of the case. The decision is to be impartially made, accord-

e The tribunal to resolve boundary disputes became the Supreme Court {ses McCuiloch v.
Maryland, which follows this selection). -
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ing - the tules of the Constitution; and all the usual and most effectual
precautions are taken to secure this impirtiality Some such tribunal is-clearly
essential to prevent an appesl to thesword, and a fissolucion of the Compact; and
that it ought to be established under the general rather than under the local
Governments; or to speak more properly, that it could be sufely established under
the first alone, is 3 position not fikely to be combated.

If we sry the Constitution_by its. last relation, to the authority by which
amendmients are to be made, we find it nieither wholly national, nor-wholly federal,
Were it wholly national, the supreme.and ultimate authority would reside in the
majority of the people of the Union; and this authority would be competent at.all
times, fike that of a majority of every national society, to alter or abolish its
established Government, Were it wholly federal on the other hand, the concur-
rence of each State in the Union would beessential ro every alteration thar would
be binding on all. "The mode provided by the plan of the Convention is not
founded on either of these principles. In requiririg more than 2 majority, and
particulady, in computing the praportion by States, not hy citizens, it<eparts from
thenational, and advances towards the federal character: In rendering the concur-
rence of less than the whole number of States sufficient, it loses again the federal,
and partakes of the national chagacter. ;

The proposed Constitution therefore is in strictniess neither a hational nor a

eral constitutioni; hut acomposition of both. In its foundation, it is federal, not
national; in the sources from which the ordinary powers of the Government are
deawny, it is partly federal, and party national; in the operation of these powers,
itis national, not federal; in the extent of themm agaity, it is federal, not national.
And finally, in the authoritative mode of introducing ameodments, it is neither
wholly federal, nor wholly national. :

S}mmary Questions

ocument? Which of ic keatures were degigfied to curb
ment’s domination of the state

2. Madison belj ¢ Constitution set up a republi gr than a demo-
cratic forgrof govern . What features of th esigned to
give the'people an indirect L than a ditpef influence on publicPolicy?
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Practice Essay for AP Exam - Start in class, finish
for homework (27 points applied to test/quiz
Category).

Collect practice essay question.
Video: DNA and the Death Penalty

Answers due for questions over Federalist #10

(Reading in Wilson pp. A20-A24, questions in

unit packet).

Seminar discussion of the ideas of Federalist #10 and how they
compare to de Tocqueville’s ideas in the Omnipotence of the
Majority.

Quiz over Ch3 pp. 63-72 (Outline sections V - VII) Open Book
Video: Faith, Politics, and the Christian Right

Critical Review due on The Federal System, by Grodzins (in

Class discussion and food opportunity (you figure it out)!

10/10

10/11

Answers due for questions over Federalist #39 (Ciglar/Loomis p.
38, questions in unit packet)
Class discussion of Federalist #39.

In class article over Federal-State Relations (TBA)

Distribute essay questions for first AP style test. No notes or
other help allowed during test. This will only be done once!

10/12 AP Multiple Choice Test - 60 questions - 45 minutes —







Thursday

Friday
Campaign”

10/13

Chapters 1, 2, 3 and 4. (Wilson textbook only)

AP Format Free Response Test—2 Questions-45 Minutes.

Optional 1.D. Cards due-3 pts bonus for terms only

10/14

5 pts bonus for terms and brief article synopses-Yes
I read them ©

Introduce polling activity and “The Living Room






